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PANUTHOS, Chief Special Trial Judge:!* These consoli dated

cases were heard pursuant to the provisions of section 74632 of
the Internal Revenue Code in effect when the petitions were
filed. Pursuant to section 7463(b), the decisions to be entered
are not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

In a notice of deficiency, respondent determ ned
deficiencies in petitioner Peter Buah’s (M. Buah) 2002 and 2003
Federal incone taxes of $2,284 and $817, respectively. The issue
for decision is whether M. Buah is entitled to deductions
claimed on Schedule A, Item zed Deductions, in anounts greater
than that allowed by respondent for the years in issue.

In a separate notice of deficiency, respondent determ ned
deficiencies in petitioner McLu Buah’s (Ms. Buah) 2002 and 2003

Federal inconme taxes of $4,044 and $2,547, respectively. The

L After the death of Special Trial Judge Carleton D. Powel |
on Aug. 23, 2007, the parties were directed to file, on or before
Cct. 2, 2007, a response consenting to the reassignnent of these
cases or file a notice objecting to the reassignnment together
with a notion for a newtrial or a notion to supplenent the
record, stating reasons in support of either notion. On Sept.
13, 2007, counsel for respondent filed a response in each case
consenting to the reassi gnnment of these cases; however, no
responses were filed by petitioners. After allow ng anple tine
for responses to be filed by petitioners, the Chief Judge
reassi gned these cases to Chief Special Trial Judge Peter J.
Panut hos, for disposition on the existing records.

2 Unl ess otherwi se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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i ssues for decision are whether Ms. Buah is entitled to an
earned incone credit, whether she qualifies as a head of
househol d, and whether she is entitled to a standard deduction
for the years in issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits, as well as
addi tional exhibits introduced at trial, are incorporated herein
by this reference.

Petitioners resided in Wodbridge, Virginia, when the
petitions were filed. Petitioners were married sonetinme before
2002 and remained married at the tinme of trial. They have two
children, DB and GB.3

During part or all of the years at issue, M. Buah worked
for Landmark Honda as a sal esman and for National Delivery
Service as a newspaper deliveryman. Ms. Buah worked as a
hai rdresser. Petitioners purchased a house together in June
2003. On a loan application dated June 13, 2003, petitioners
i ndi cated they had been living together for the past 3 years.

Al t hough petitioners had previously filed joint Federal
income tax returns, they filed separate returns for 2002 and

2003. On his 2002 return, M. Buah clained item zed deducti ons

3 Because it appears the children are mnors, the Court uses
only their initials.
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of $28,954. Respondent disallowed $17, 706 of that anount,

consi sting of nedical and dental expenses, cash and noncash
contributions, and unrei nbursed enpl oyee busi ness expenses. In
2003, M. Buah clainmed itemn zed deductions of $27,182.
Respondent disal |l owed $5, 406 of that anount, consisting of cash
contributions and unrei nbursed enpl oyee busi ness expenses.

Ms. Buah filed her 2002 and 2003 tax returns as “head of
househol d” and cl ai mred an earned incone credit and a standard
deduction for each year. |In the notice of deficiency, respondent
changed Ms. Buah’s filing status to married filing separately
and di sal l owed the earned incone credit and standard deduction
for each year.*

Petitioners each filed a tinely petition for reviewwth the
Court. M. Buah’s case was assi gned docket No. 10640-05S. Ms.
Buah’s case was assi gned docket No. 10639-05S. By Order of the
Court dated Cctober 31, 2005, we consolidated the cases for
trial, briefing, and opinion.

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a

notice of deficiency are presuned correct, and the taxpayer bears

4 Respondent al so increased Ms. Buah’s child tax credit
fromzero to $498 in 2002 and from zero to $633 in 2003 but
reduced the additional child tax credit from $350 to zero in 2002
and from $189 to zero in 2003. Ms. Buah has not disputed these
adj ustnents, and therefore we do not address themfurther. See
Barnes v. Conm ssioner, T.C Meno. 2007-141 n. 2.
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the burden of showng that the determnations are in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

and credits are a matter of l|egislative grace, and the taxpayer
bears the burden of proving entitlenment to any deduction or

credit clained on a return. See |INDOPCO, Inc. v. Conm ssioner,

503 U.S. 79 (1992); WIlson v. Comm ssioner, T.C Meno. 2001-139.

We are not required to accept a taxpayer’s unsubstanti ated
testinmony that he is entitled to a deduction or credit. See

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986); Hoang v.

Conmi ssioner, T.C. Menp. 2006-47.

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioners have neither alleged that section
7491(a) applies nor established their conpliance with the
requi renents of section 7491(a)(2)(A) and (B) to substantiate
itens, maintain records, and cooperate fully with respondent’s
reasonabl e requests. Petitioners therefore bear the burden of
pr oof .

|. M. Buah--Docket No. 10640-05S

A. Medi cal and Dent al Expenses

Under section 213(a), nedical and dental expenses paid and
not conpensated for by insurance or otherw se are deductible to
the extent they exceed 7.5 percent of adjusted gross inconme

(AG).
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Before applying the 7.5-percent AG |imtation, M. Buah
reported $14,520 of nedical and dental expenses in 2002.
Respondent al | owed $3, 982 of that anount and disall owed the
remai nder. Copies of nedical bills and rel ated docunents
i ndi cate that the value of nedical services received in 2002
greatly exceeded $3,982. However, M. Buah acknow edges that
i nsurance paid a portion of the nedical expenses. For exanple,
one docunent indicates that insurance paid $2,242 of the cost of
medi cal services performed in June 2002 while M. Buah was
responsi ble only for the renmaining $502. M. Buah has not
denonstrated that the expenses not conpensated for by insurance
exceed the anount that respondent allowed. Accordingly,
respondent’s determ nation on this issue is sustained.?®

B. Contri buti ons

In general, section 170(a) allows as a deduction any
charitable contribution made within the taxable year. M. Buah
cl ai ned a deduction for cash and noncash contributions of $5, 100
in 2002 and $4,665 in 2003. Respondent disallowed $3,618 for
2002 and $2,100 for 2003. The only corroborating evidence that
M. Buah introduced are statements from Love International Church

i ndi cati ng he made contributions of $544 in 2002 and $1,565 in

5 Since we have sustained respondent’s determ nation on
this issue, we need not address whether M. Buah can claim
deductions for nedical expenses of his wife and children given
that petitioners filed separate returns and Ms. Buah clained the
chil dren as dependents.
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2003. Because the amounts shown on the statenents do not exceed
t he amounts that respondent allowed, respondent’s determ nations
on this issue are sustained.

C. Unr ei mbur sed Enpl oyee Busi ness Expenses

In general, a taxpayer nmay deduct ordinary and necessary
expenses paid or incurred in connection with the operation of a

trade or business. Sec. 162(a); Boyd v. Conm ssioner, 122 T.C

305, 313 (2004). A trade or business includes the trade or

busi ness of being an enployee. O Milley v. Conm ssioner, 91 T.C

352, 363-364 (1988). For such expenses to be deductible, the
t axpayer must not have the right to obtain reinbursenent fromhis

enpl oyer. See Ovis v. Conm ssioner, 788 F.2d 1406, 1408 (9th

Cr. 1986), affg. T.C Menp. 1984-533.

M. Buah clainmed a $9,400 deduction in 2002 and a $11, 150
deduction in 2003. Respondent disallowed $3,550 for 2002 and
$3,306 for 2003. The cl ai ned deductions appear to consi st
primarily of m | eage expenses that M. Buah contends he incurred
delivering newspapers for National Delivery Service.

M. Buah’s testinony on this issue was vague and conf usi ng.
It is not clear whether National Delivery Service rei nbursed M.
Buah for his expenses. Nor is it clear whether M. Buah reported
the incone he received from National Delivery Service. For
exanpl e, on his 2002 return M. Buah reported total wages of

$29,826. Except for a tax refund, he reported no other sources
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of income in 2002. A payroll statenment from M. Buah’'s ot her
enpl oyer, Landnmark Honda, indicates he earned $28,686 in 2002.
The difference between the wages reported on the return and the
amount received from Landmark Honda is $1,140. M. Buah did not
expl ain why he would incur $9,400 of m | eage expense for a job
that paid himonly $1, 140.

We al so note that passenger autonobiles are “listed
property” under section 280F(d)(4)(A(i). Thus, the clained
m | eage expenses are subject to the hei ghtened substantiation

requi renents of section 274(d). See Roner v. Conm ssioner, T.C

Meno. 2001-168. M. Buah nust substantiate by adequate records
or by sufficient evidence corroborating his own testinony the
anount of the expense, the tine and place of the use, and the
busi ness purpose of the use. Sec. 274(d); sec. 1.274-5T(b),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

Al t hough M. Buah introduced mleage logs, their reliability
is suspect. It is unclear when the | ogs were nmade, and several
entries have been whited out and replaced with other nunbers.

M. Buah introduced a notarized statenent that is somewhat
difficult to read, but which appears to state that M. Buah “do
(510) five hundred & ten mles weekly for his routing schedul e.
That is, 85 mles per day. Thanks.” The statement is not on
National Delivery Service |letterhead, the signature is illegible,

and there is no contact information listed. W do not find this
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statenent to be credible evidence that M. Buah incurred the

m | eage expenses he clainmed. Respondent’s determ nations on this
I Sssue are sust ai ned.

Il. Ms. Buah--Docket No. 10639-05S

A. Earned | nconme Credit

Section 32(a) generally provides eligible individuals with
an earned incone credit against their inconme tax liability. An
“eligible individual” is defined as any individual who has a
“qualifying child”. Sec. 32(¢c)(1)(A(i). A qualifying child
i ncludes a son or daughter of the taxpayer, sec.
32(c)(3)(B)(i)(1), who has the “sane principal place of abode as
t he taxpayer for nore than one-half of such taxable year”, sec.
32(c) () (A (ii).

Section 32(d) provides, however, that “In the case of an
i ndi vidual who is married (within the neaning of section 7703),
this section shall apply only if a joint returnis filed for the
t axabl e year under section 6013.” An individual legally
separated from his spouse under a decree of divorce or separate
mai nt enance shall not be considered as married. Sec. 7703(a)(2).
In addition, section 7703(b) provides that an individual who is
marri ed shall not be considered as married if four requirenents
are satisfied: (1) The individual files separately; (2) the
i ndi vidual maintains as his hone a househol d which constitutes

for nore than one-half of the taxable year the principal place of
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abode of a child who is the tax dependent of such individual; (3)
t he individual furnishes over one-half the cost of nmaintaining
such househol d during the taxable year; and (4) for the last 6
nmont hs of the taxable year, the individual’s spouse is not a
menber of such househol d.

Petitioners did not file a joint return for either year and
were not legally separated under a decree of divorce or separate
mai nt enance. Petitioners assert, however, that they were |iving
apart and that the children lived with Ms. Buah, thereby
satisfying the requirenments of section 7703(b). Respondent
contends that petitioners lived together during the years at
issue. In the alternative, respondent asserts that even if
petitioners lived apart and Ms. Buah maintained a househol d t hat
was the children’s principal place of abode, Ms. Buah did not
furnish over one-half of the cost of maintaining the househol d.

Petitioners testified they lived apart in 2002 and 2003 and
had separate mailing addresses. As we indicated at trial,
however, we do not find petitioners’ testinony on this issue to
be credible. Petitioners failed to explain why they would
purchase a hone together if they were separated. The signed | oan
application, which indicates that petitioners were in fact |iving
together, further undercuts petitioners’ position. In addition,

M . Buah conceded that although petitioners had separate mailing
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addresses, Ms. Buah had bank statenents and other correspondence
sent to M. Buah's Post O fice box.

Petitioners also testified that, during the tinme they
purportedly were living apart, Ms. Buah lived with a friend and
M. Buah lived at another |ocation. Petitioners did not cal
either person as a witness. W infer that such testinony would

not have been favorable to petitioners. See Wchita Term nal

El evator Co. v. Conm ssioner, 6 T.C 1158, 1165 (1946), affd. 162

F.2d 513 (10th Cr. 1947); Arnold v. Conmm ssioner, T.C Meno.

2007- 168.

Petitioners have failed to prove that M. Buah was not a
menber of Ms. Buah’s household for the last 6 nonths of 2002 or
2003. Accordingly, Ms. Buah is not entitled to the earned
income credit for the years in issue. W need not address
respondent’s alternative position that Ms. Buah did not furnish
over one-half of the cost of maintaining the househol d.

B. Head of Household Filing Status

Section 1(b) inposes a special incone tax rate on a taxpayer
filing as head of household. To qualify as a head of a
househol d, a taxpayer nust be unmarried at the end of the taxable
year. Sec. 2(b)(1). As is relevant here, a taxpayer’s nmarital
status is determ ned under section 7703(b). See sec. 2(c). For
t he reasons di scussed above, we find that Ms. Buah was nmarried

at the end of the years in issue. Therefore, she is not entitled
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to head of household filing status. Respondent’s determ nations
on this issue are sustained.

C. Standard Deduction

M's. Buah cl aimed a standard deduction for each year which
respondent disall owed because M. Buah clained item zed
deductions. |If married individuals file separately and one
spouse item zes deductions, then the other spouse is not entitled
to the standard deduction. See sec. 63(c)(6)(A); Cotton v.

Comm ssioner, T.C Menp. 2000-333. Respondent’s determ nations

on this issue are sustained.

To reflect the foregoing,

Decisions will be entered

for respondent.




